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9.2 WAIMEA COMMUNITY DAM - PROJECT STATUS UPDATE 

During the Full Council meeting of 22 October, Councillors agreed that this item be taken in 

Open Meeting and that the report and its attachments be made publicly available.   

Ref Minutes MCN15-10-22  

Decision Required  

Report To: Full Council 

Meeting Date: 22 October 2015 

Report Author: Lindsay McKenzie, Chief Executive 

Report Number:  RCN15-10-12 

 

1 Summary 

1.1 This is the third of the regular update reports on the Waimea Community Dam Project.   

1.2 This report covers the Council’s decision to require the Waimea Community Dam 

Company (WCDL) to meet its obligations under the Funding and Support Deed that was 

agreed in October last year.  

1.3 Subject to Council agreeing to the draft resolutions in this report, the consents transfer 

issue under the Funding and Support Deed will be resolved.  WCDL has advised that it 

will transfer the consents to Council on the understanding that Council will agree to 

subsequently register WCDL’s joint interest in them. 

1.4 The report also presents WCDL’s business model and sets out the initial feedback to 

WCDL on its proposal.  The business model has been reviewed by staff and advisers. 

The initial feedback to WCDL has been signed off by the Council members on the Project 

Steering Group.   

1.5 The feedback was that we are positive about having a joint venture (JV) as that is the sort 

of partnership arrangement that the Council prefers.  We also advised that we see 

significant advantages in a Council Controlled Organisation (CCO) arrangement and are 

pleased that WCDL can work with that option.  There are some challenges.  These relate 

to the robustness and sensibility of the numbers WCDL has proposed; WCDL’s ability to 

meet its obligations; fairness and equality in apportioning capital and operating costs; and 

consultation. 

1.6 Given the concerns that have been raised about the Council entering into a million dollar 

contract with Beca and about consulting fees generally, I have included a report on 

consulting fee expenses from 1 July 2014 through until 31 August 2015. 

1.7 As other work streams are on hold there is nothing of substance to report in relation to 

them. 
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2 Draft Resolution 

That the Full Council  

1. receives the Waimea Community Dam - Project Status Update report RCN15-10-12; 

and 

2. notes that the Waimea Community Dam Company (WCDL) has agreed to meet its 

obligations under the Funding and Support Deed and transfer the resource consents 

for the dam to the Council; and 

3. instructs the Chief Executive to register WCDL as joint holders of the consents 

along with the Council forthwith on receipt of the transfer of the consents from 

WCDL which is to occur within two working days following Council’s approval; and 

4. agrees to -  

 hold the Council’s interest in the consents in trust for the project and not 

transfer that interest or encumber the consents in any way that would be 

contrary to the interests of the project provided WCDL gives a reciprocal 

undertaking ; 

 carry out the work streams required of the consent holder by the consent 

conditions under the direction of the Project Steering Group or future Project 

Management Group and meet the compliance costs of the consent holder(s) 

as a project cost pending a decision on the form of the final consent holding 

entity; 

 commence work with WCDL on a formal agreement to define the nature of the 

relationship and partnership, roles, responsibilities of WCDL, the Council and 

a Project Management Group in relation to the project for adoption by the 

Board of WCDL and the Council; 

 pay the (approximate) $70,000 water user levy across to WCDL on transfer of 

the consents; and 

 not advancing the $300,000 which was to be available as a loan to WCDL it 

being mutually agreed that this funding not be pursued; and 

5. adopts (subject to any amendments agreed at the meeting) the feedback to WCDL 

on its proposed business model (paragraph 3.1 of this report). 
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3 Project Status Report 

Resource Consents and the Deed 

3.1 Council considered a late ‘in-committee report’ at your 10 September 2015 meeting on 

WCDL’s refusal to meet its obligations under a Funding and Support Deed.  That Deed 

was signed by WCDL and the Council on 3 October 2014.  At the 10 September meeting 

you resolved to –  

1. advise Waimea Community Dam Limited (WCDL) that WCDL has a contractual 

obligation to transfer the resource consents for the Waimea Community Dam 

to the Council, which it must meet; and 

2. instruct the Chief Executive to take the necessary measures to have WCDL 

meet its obligations under the Funding and Support Deed in relation to the 

resource consents for the project, if it fails to do so within five working days 

of receipt notice from the Council; and  

3. agree that WCDL is to receive no funding support from Council other than 

that committed under the Deed until the obligations in the Deed have been 

met; and 

4. request that the project work steams be suspended until the obligations in 

the Deed have been met. 

3.2 WCDL’s Chairman was advised of the Council’s decision on 14 September 2015.  Mayor 

Kempthorne subsequently met company representatives to reinforce the messaging.  A 

meeting of members of the Project Steering Group was held on 24 September 2015 and 

the following proposal was put to them to try and avoid escalating the issue.   

3.3 On a without prejudice basis it was proposed that WCDL agree to transfer the resource 

consents for the Waimea Community Dam to the Council at its Board meeting on 28 

September.  If it did, I would recommend to the Council’s 22 October 2015 meeting that 

the Council instruct me to register Council and WCDL as joint holders of the consents 

forthwith. That action by the Council would be taken in the spirit of the future partnership 

that is intended. 

3.4 It was proposed that WCDL’s decision to transfer the consents would need to be 

unconditional other than on the Council approving the recommendation to register 

Council and WCDL as joint holders of the consents and agreeing to - 

 hold the Council’s interest in the consents in trust for the project and not transfer that 

interest or encumber them in any way that would be contrary to the interests of the 

project (WCDL will need to reciprocate) ; 

 carry out the work streams required of the consent holder by the consent conditions 

under the direction of the PSG or future PMG and meet the compliance costs of the 

consent holder(s) as a project cost pending a decision on the form of the final 

consent holding entity; 
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 commence work with WCDL on a formal agreement to define the nature of the 

relationship and partnership, roles, responsibilities of WCDL, the Council and a PMG 

in relation to the project for adoption by the Board of WCDL and the Council; 

 pay the ~$70K water user levy across to WCDL but not the $300K which both 

parties agree should be not sought/should be taken off the table. 

3.5 Following Council approval, WCDL would need to have filed the necessary documents 

within 2 working days.  

3.6 On Thursday 1 October 2015 Nick Patterson phoned me to say that the company agreed 

to these terms.  Dennis Bush-King advises that the transfers don’t present any particular 

technical or administrative challenges.  The pro forma documents have been prepared 

and sent to WCDL for them to consider and execute depending what you decide. 

Structure proposal – Joint Venture 

3.7 WCDL’s options for its business and funding model have been prepared by Northington 

Partners and Anderson Lloyd.  They were received just prior to the agenda for the 10 

September Council meeting closing (attached).  

3.8 Council staff and advisers have now considered WCDL’s preferred model and the issues 

(legal, commercial, financial) that arise.  The four Council members on the PSG (Mayor, 

Deputy Mayor, Councillor Edgar and Councillor Higgins) have also considered the model 

and its implications.  Three of the members met with Council’s adviser David Clarke 

(Russell McVeagh) on 29 September 2015 and agreed on initial feedback to the 

company.  The feedback went the next day. 

3.9 You will recall that following all of this, Council was to consider the proposal along with 

staff and advisers’ view of it.  To assist with that David Clarke will be at your meeting on 

22 October 2015 when this matter is discussed.  To further assist you we have proposed 

to WCDL that the PSG and advisers meet before the Council meeting so that you can 

have the company’s perspective on the feedback to consider also. 

3.10 Here is what the feedback said –  

Feedback on WCDL Proposed Structure for Dam Project 

The PSG met in late August to hear about WCDL’s business model for co-investment in the 

Waimea Community Dam with the Council.  We’ve since received the information and 

advice WCDL sought from Anderson Lloyd and Northington Partners about the proposal and 

the options.  As agreed, Council staff and advisers and its members on the PSG have met to 

consider their feedback to you.  That follows.  As you’ll see we have focused on Diagram B 

in David Goodman’s’ letter. 

In summary, we are positive about having a JV as that is the sort of partnership arrangement 

that the Council prefers.  We also see significant advantages in a CCO arrangement and are 

pleased that WCDL can work with that option.  There are some challenges that we would 

like to discuss with WCDL relating to the robustness and sensibility of the numbers; WCDLs 

ability to meet its obligations; fairness and equality in apportioning capital and operating 

costs; and consultation. 
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The first three of these challenges are ones that all commercial partners in JVs 

contemplating a major capital infrastructure project must confront.  We are committed to 

working with WCDL to do that and are confident that if we can resolve them then the 

structure will fall into place. 

While we recognise WCDLs desire for a greater role in managing the project through the 

proposal you put to us for a new Project Management Group, these challenges will need to 

be discussed and resolved first.   

Our plan is to brief the Council on 22 October 2015 on these matters.  Ahead of that meeting 

we would like to have a working session with WCDL and its advisers.  That will enable a 

report to Council on WCDL’s ability to address the challenges we are raising and a 

timeframe for doing so. 

Here is a summary of our feedback: 

Key structural elements of the proposal you put to us: 

 50/50 JV (DamCo) 

 DamCo is therefore a CCO 

 DamCo constructs, owns and operates the dam 

 DamCo enters into water use agreements with: 
o TDC (for TDC urban use requirements) 
o WCDL (for irrigators’ use requirements) 

 WCDL in turn enters into water supply agreements with irrigators 

 WCDL is a cooperative company 

TDC agrees with the structural elements proposed by WCDL: 

 50/50 JV reflects partnering approach to project 

 CCO addresses PWA processes robustly 

 Happy for WCDL to form itself as a cooperative company 

Key financial assumptions of the WCDL proposal that we question: 

 Estimated dam cost is $65M (P50 less $2M savings) 

 $20M equity from each of TDC and WCDL ($8.7M of WCDL equity is from CIIL loan) 

 $8M grants from local/central government 

 DamCo bank debt of $17M 

 Operational/capital funding based on: 
o For WCDL: expected initial uptake by irrigators 
o For TDC: design capacity (i.e. full uptake of all entitlement) 

The financial elements require further investigation/testing and give rise to challenges in the 

following areas (some of which can be ameliorated by slight structural changes while others 

may require alternative approaches to the financing assumptions): 

Robustness of financial assumptions 

It is a fundamental premise that parties to a JV for a large capital project must have a 

common and robust understanding and agreement of the underlying financial assumptions.  

To achieve that, in this case, the following aspects need to be addressed: 

 Commencing the project on a P50 (less $2M) basis rather than a P95 basis  
o Heightens the risk of cost overruns without certainty or clarity on how, or if, they 

could be met 
o Is inconsistent with the original basis for TDC’s contribution 
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 Assumptions on the availability of $2M cost savings and $8M grants need to be 
robustly tested to ensure certainty, or removed from financing model 

 Not appropriate to treat all incurred costs associated with consents, land and design 
as sunk costs  

 Assessment required of Northington's 6.6% interest costs assumption over the long 
term  

 Operating costs assumptions will need to be tested 

 Uptake and pricing assumptions will need to be tested to ensure robustness of WCDL 
income model 

Confidence in balance sheets 

In any JV, each party must have confidence in the ability of the other to have the financial 

capacity to meet its obligations.  In this case: 

 WCDL obtains confidence from TDC's established balance sheet, its statutory powers 
and the robust consultation process that will precede entry into the JV 

 TDC needs a level of confidence in WCDL's financial capability, for example by a 
combination of: 
o Confirmed funding received by WCDL from irrigators prior to commencement 
o Full funding (including CIIL funding) locked in and not dependent on WCDL 

compliance / solvency (e.g. no withdrawal of funders on WCDL default provided 
TDC continues with project) 

o Water supply agreements with irrigators assignable to DamCo in the event of 
WCDL default under JV 

Sharing of capital / operational costs 

Apportionment of capital and operating costs must be on an equitable basis between TDC 

and WCDL: 

 Appropriateness of debt at DamCo level, rather than at shareholder level 

 Consideration of cost allocation on the basis of: 
o Consents; or 
o Design capacity 

 Environmental flow share of costs allocated across extractive users 

Consultation 

Given the shift in approach since last consultation, LGA consultation requirements mean 

TDC will, once an investment ready proposal is developed, be required to consult on: 

 Structural elements 

 Financing 
 

Consultancy Costs 

3.11 It is alleged that Council entered into a $1M contact with Beca in July this year.  That’s 

not so. 

3.12 In September/October last year Council put of an RfP for professional engineering 

services to the project works. At that stage it was proposed that the project be rate funded 

as the TRMP at that stage required the Council to commit to the dam. A CCO was 

proposed as the vehicle for raising the irrigators cost share.  WCDL hadn’t got itself 

resourced at that stage. 
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3.13 Beca was selected in December (the others in the running were Opus and MWH).  Their 

contact price was $1.156M.  The contract is in 3 separable parts. 

1. Cost review – done 

2. Procurement – mostly done (not the tendering)  

3. Engineer to the contact – not done. 

3.14 Whether or not Beca provides the services for each separable part is totally the project 

managers’ decisions.  The Council is not committed to use them as engineer to the 

contract – nor is anyone else.  Their price for this part was $883K.  It’s a 3 FTE/3 year 

commitment from them.  Beca (and Bond is in this) has been paid $238K since July 2014. 

3.15 Beca know and we know that this part of the contract will only proceed if there is a 

decision to build.  If Beca isn’t engineer to the contract then whoever is responsible 

(DamCo) will need to procure someone else with equivalent competence. 

3.16 The estimated consultant fees (greater than $10,000) for the period 1st July 2014 to 31 

August 2015 is detailed below.  The Morrison Low fee is the standout that requires an 

explanation which staff will do at the meeting. 

Summary Table: 

Anderson Lloyd $279,180 

Beca $237,665 

Crighton Anderson Property $57,810 

Fletcher Vautier Moore $19,500 

Morrison Low $316,044 

The Property Group $68,700 

Tonkin &Taylor $319,667 

Russell McVeagh $19,370 

Total estimate 1,317,979 

 

Anderson Lloyd 

Anderson Lloyd provided legal support for the consent application 

Consent $279,180 

 Deliverables achieved 

 Consent granted 

Beca 

 Beca won a competitive tender to provide engineering professional services for three 

separable portion of work. Risk & cost review, procurement strategy and engineer to 

contract. 
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Fee proposals that have been accepted by 

TDC 

Fee estimate Spend to date 

Signed December 

2014 

Separable Portion 1 $98,700 $99,965 

 Risk and cost 

investigations 

$66,362 $77,887 

 Cost report $9,500 $9,500 

Signed May 2015 Master programme $9,135 $8,025 

 Separable Portion 2 

Procurement strategy 

$32,985 $29,456 

 disbursements N/A $12,822 

 TOTAL $237,655 

 Deliverables achieved: 

 Risks and cost report 

 Master programme  

 Procurement strategy 

 

Crighton Anderson Property 

Land issues relating to property compensation for damage when 

drilling and geotechnical investigation where undertaken 

$57,810 

 Deliverables achieved 

 Compensation agreed with land owners 

 

Fletcher Vautier Moore 

 Legal advisors 

Legal review and advisory services $19,500 

 Deliverables achieved 

 Funding and support agreement 

 

Morrison Low   

Project Management & Governance 

Morrison Low were officially brought onto the project in January 2015 to fast track the 

establishment of the project framework in lieu of hiring additional council staff.  Previous to 

this they had been involved on the panel for selection of professional consultancy services 

for the project.  Their original fee proposal (signed 28 January 2015) comprised three 

separable portions excluding disbursements. 
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  Fee estimate Spend to date 

SP1 Development of an indicative Business case $50,000 $35,100 

SP2 Lead Council Controlled Organisation work 

stream 

$50,000 $22,680 

SP3 Develop work stream plans  

Provide external support as requested 

Time charge as 

required 

$170,105 

In addition to this there have been further portions of work that have been managed as a 

variation to the original agreement: 

April - 

May 

Establishing legal advisor to the project, tender, interview and 

briefing 

$32,990 

April - 

June 

Project support $40,000 

From July 2015 onwards it was agreed reduce their involvement  

July 

2015 

Total invoice $8,940 

August 

2015 

Total invoice $6,229 

 Total  $316,044 

Deliverables achieved: 

 Project framework and governance structure established 

 Workstream plans in place 

 Establish Terms of Reference for Project Management Group, Project Board 
and Project Steering Group 

 Development of draft project brief and project plan 

 Regular attendance at Project meetings 

 Business Case (Part A) framework based on Treasury’s Indicative Business 
Case guidelines 

 Strategic project support 

 

Tonkin &Taylor 

Tonkin &Taylor are the technical lead for Dam design 

Construction design and technical reviews $319,667 

Deliverables achieved 

 Dam design to 85% complete 

 Technical support for Resource Consent application 
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Property Group  

Managing property negotiations 

Land issues and land purchase agreements $68,700 

Deliverables achieved 

 Land purchase agreements are ready to send to land owners 

 

Russell McVeagh  

Legal advisors 

Legal reviews  $19,370 

Deliverables achieved 

 Advice on TRMP 

 Advice on PWA 

 Advice on CCO 
 

Goodman Tavendale Reid Law 

Consulting fees prior to 1st July 2014 for  

 

Sum of Amount 
  Invoice Discount / References / Details Date 

 15748 WWAC SERVICES 15/06/2010 $27,476 

15964 WWAC PROFESSIONAL ATTENDANCE 6/07/2010 $6,576 

16204 WWAC SERVICES 16/08/2010 $2,332 

16289 WWAC PROFESSIONAL ATTENDANCES 9/09/2010 $7,554 

16604 WWAC PROJECT ADVICE 30/09/2010 $3,408 

16947 RESTRUCTURING ADVISE 29/11/2010 $2,679 

17024 DAM CO STRUCTURE ADVICE 20/12/2010 $5,855 

17233 PURHCASE LAND PROFESSIONAL SERVICES 31/01/2011 $1,578 

17254 PREP MARCH COMMITTEE MEETINH 13/03/2011 $4,264 

17385 SERVICES 29/04/2011 $5,639 

17424 WAIMEA COMMUNITY DAM 30/05/2011 $682 

17425 STRUCTURE ADVICE 30/05/2011 $2,389 

17829 STRUCTURE ADVICE 28/10/2011 $6,480 

18226 SERVICES 28/02/2012 $5,480 

18374 STRUCTURE ADVICE 29/03/2012 $3,639 

18695 WAIMEA WATER AUGMENTATION COMMITTEE 29/05/2012 $10,730 

18982 STRUCTURE ADVICE 26/07/2012 $9,980 

19339 GOVERNANCE STRUCTURE ADVICE 27/09/2012 $6,985 

61780 SERVICES 9/03/2011 $3,639 

Grand Total 
 

$117,368 
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Procurement  

3.17 The programme had previously noted that a registration of interest (ROI) for the main 

contractor would be issued on 7 October 2015.  The ‘slow down’ in the workstreams and 

lack of a contracting entity has made this date unachievable.  It is intended at this stage 

to issue an ROI in December. 

Agreements with Landowners 

3.18 The land purchase agreements are ready to issue to the land owners. 

Risks 

3.19 There are no additional risks identified to those previously reported. 

Funding and Finance  

3.20 There are no additional funding and finance matters to those listed above. 

Project Management 

3.21 Most work streams are in a ‘slow down’ mode as we awaited the result of the negotiations 

with WCDL on the transfer of the resource consents. 

Dam Consents Compliance 

3.22 Nothing new to report.  

Communication 

3.23 We have received feedback from some members of the public about the statements and 

assumptions made in the ‘Water for the Waimea Basin’ newsletter 18 that was circulated 

by Waimea Water Augmentation Committee in September.  I wrote one article in the 

newsletter.   It’s been difficult to explain that although the newsletter was posted out to 

individual addresses contained in a Council envelope, and staff resources were used to 

distribute the newsletter, it’s not actually a ‘Council publication’.  We have received 

criticism from some people about the content of the newsletter and praise from others. 

Strategic Relationships and Governance 

3.24 Nothing further to add to the report above. 

 
 

4 Attachments 

1.  Northington - WCD - Preliminary Funding Options and User Charges (21 August 2015)  

2.  Anderson Lloyd WCDL Review of Proposed Structure  

3.  Anderson Lloyd DamCo CCO  
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